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UCPR r 360 – offers to settle – joint offer by first and second plaintiffs – first plaintiff 
alone obtained judgment for amount exceeding offer – whether first plaintiff entitled to 
indemnity costs 
 
The decision in ACN 070 037 599 Pty Ltd v Larvik Pty Ltd (No 2) [2008] QSC 118  
involved a consideration of the implications for a plaintiff whose offer to settle under Part 5 of 
the Uniform Civil Procedure Rules 1999 (Qld) (“UCPR”) was made jointly with another 
plaintiff who abandoned her action before trial.  
 
The court found nothing wrong with the making of a joint offer. It concluded the successful 
plaintiff would be entitled to indemnity costs on the simple test of whether the judgment for 
that plaintiff was more favourable than the offer. 
 
Facts 
 
On 20 May 2008 Skoien AJ delivered reasons for judgment which concluded the first plaintiff 
was successful on both grounds of claim raised in the proceeding. One of the grounds was for 
damages for breach of contract and the other for damages under the Trade Practices Act 1974 
(Cth). The matter was adjourned for submissions on the question of election and costs. 
Following the first plaintiff’s election for judgment on its claim under the Trade Practices Act, 
judgment was awarded for the first plaintiff against the defendants for $315,890.82 for 
damages and interest calculated to 2 June 2008. The first plaintiff was entitled to a costs order 
against the defendants, including reserved costs. The question was whether that assessment 
should be on the standard basis or the indemnity basis. 
 
On 16 February 2006 the solicitors for the first and second plaintiffs had served on the 
solicitors for the defendants a joint offer to settle under r 353 of the UCPR. The offer was to 
settle all of the claims made by the plaintiffs against the first and second defendants for 
$200,000.00 and costs on the standard basis. On 28 February 2006 the solicitors for the 
defendants had communicated their clients’ rejection of the offer.  
 
The second plaintiff abandoned her action on the eve of the trial, so the first plaintiff was the 
sole recipient of the judgment. 
 
Legislation 
 
Rule 353(1) of the UCPR provides: 
353 If offer to settle available  
(1) A party to a proceeding may serve on another party to the proceeding an offer to 
settle 1 or more of the claims in the proceeding on the conditions specified in the offer 
to settle. 
Rule 360 provides: 
360 Costs if offer to settle by plaintiff 
(1) If— 
(a) the plaintiff makes an offer to settle that is not accepted by the defendant and the 
plaintiff obtains a judgment no less favourable than the offer to settle; and 
(b) the court is satisfied that the plaintiff was at all material times willing and able to 
carry out what was proposed in the offer;  
the court must order the defendant to pay the plaintiff’s costs calculated on the 
indemnity basis unless the defendant shows another order for costs in appropriate in the 
circumstances. 
Under r 362 any interest included in a judgment relating to a period after the date of the service 
of an offer to settle must be disregarded for giving judgment for costs under r 360 or r 361. 
After deducting the amount of the judgment that represented interest after 16 February 2006 
the critical figure of the judgment was $266,714.07. 
Analysis 
As the offer to settle had been made as a joint offer by both plaintiffs, the issue was whether 
r360 applied in the circumstances. 
Skoein AJ found no objection to the making of a joint offer. He said: 
But I do not think the second plaintiff’s abandonment calls for some sort of 
guesstimate, aided by hindsight, of the likely split between the two plaintiffs of the 
$200,000 which was offered. What it has done is simply to remove the second plaintiff 
from consideration entirely. It leaves the simple question to be asked “Has the 
remaining plaintiff had a result no less favourable than a judgment for $200,000?” The 
offer of $200,000 was put forward for both plaintiffs to settle. No division of that sum 
was put forward as between the two plaintiffs seeking individual settlements. The offer, 
in the plaintiffs’ minds, could have been on the premise of $199,000 for the first 
plaintiff, and $1 for the second plaintiff or any other combination, but I see nothing in 
the UCPR to require such a division.  
The judge also noted that if there had been separate claims there was nothing in 353 to require 
that the offer specify a separate sum for each claim or any claim, and that it seemed that a total 
figure would be permitted under the rule. He said there was no reason why anything more 
detailed should be required for a claim by two parties, and that there was no logical reason for 
an exercise which “in many, if not most, cases represents a guesstimate or an insurance 
premium.”  
 He also said that it was unnecessary to work out some sort of adjustment of the first plaintiff’s 
judgment sum (other than interest since the date of the offer) to take into account costs 
expended by the parties on the second plaintiff’s action, as due weight would be given to that 
in the award of costs in favour of the defendants against the second plaintiff.  
Costs orders 
The costs orders were that the defendants pay the first plaintiff’s costs of the proceeding, 
including reserved costs, to be assessed on the indemnity basis, and that the second plaintiff 
pay the defendants’ cost of the proceedings to 19 March 2008, including reserved costs, limited 
to the issues relevant solely to her claim against the defendants, to be assessed on the standard 
basis. 
